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Construction Codes Copyright and Incorporation
(question submitted 10/21/09)


Construction Codes Copyright and Incorporation
Question
[submitted by District of Columbia: 10/21/09]
D.C. is working on updating our regulations.  We previously adopted by incorporation the International Construction, Building, Fire Codes, etc.  The issue is whether the material is copyrighted in such a way that no states can publish the text of their own rules if they adopt the International codes.  We are interested in finding out what the rest of the states do in regards to your Construction Codes.  Have most of you adopted the International Codes?  Do you publish any of the codes or only your specific amendments to those codes?  Did any of you modify the text of the International Codes and make it your own, thereby avoiding the copyright all together?

Responses (from 10 states)
· Colorado [reply submitted 10/22/09]

Colorado agencies have incorporated the international codes and other copyrighted material into some of their rules to some extent.  Some agencies have made modifications to specific provisions and only the modified provisions are published.  At an earlier point in time, if I am recalling correctly, agencies did modify and publish their own versions, but have since determined that it is easier and less costly to just incorporate by reference.
· Florida [reply submitted 10/21/09]

Incorporation of copyrighted materials is a question of Federal law governed by the Copyright Act, whether it is a construction code or anything else.  The cases struggle to balance the right of the copyright holder to protect original works and the right of the public to have full access to the law, and the answer to your question is not completely settled.  The Federal circuits may not be in agreement.  Compare Veeck v. S. Bldg. Code Cong. Int’l, Inc., 293 F.3d 791 (5th Cir. 2002) (holding website publication of a city law adopting a building code did not infringe the copyright of the organization that authored model code), with Practice Mgmt. Info. Corp. v. Am. Med. Ass’n, 121 F.3d 516 (9th Cir. 1997) (holding the AMA did not lose its copyright in a system of medical procedure classification codes when the federal government required Medicaid and Medicare filers to use the codes).  Since the D.C. Circuit is the national expert in Federal Administrative law, maybe you can create a test case!)

For detailed discussions of the complex issues involved, I recommend two law review articles taking opposite positions on the issue:   Lawrence A. Cunningham, Private Standards in Public Law: Copyright, Lawmaking and the Case of Accounting, 104 Mich. L. Rev. 291 (2005), and Katie M. Colendich, Who Owns “The Law”? The Effect on Copyrights when Privately-Authored Works Are Adopted or Enacted by Reference into Law, 78 Wash. L. Rev. 589 (2003). 

· Idaho [reply submitted 10/21/09]
In Idaho, these various codes are incorporated by reference and amended accordingly.  The copyright issue is not a problem since these codes are not actually republished in the rule.  

· Michigan [reply submitted 10/21/09]
Michigan adopts the International Codes with Michigan-specific exceptions.   We call the end product the "Michigan Building Code."  We have an agreement with the International Code Council to publish the Michigan Building Code, and the inside cover bears the ICC copyright.  We publish the other codes similarly (plumbing, mechanical, etc.).
· Minnesota [reply submitted 10/21/09]

We adopt the particular code by reference and further amend it.  We've done this with several codes published by the International Code Council.

· New Mexico [reply submitted 10/21/09]

In New Mexico, the Construction Industries Division (CID) of the Regulation and Licensing Department incorporated by reference the International codes.  The text of the codes is not reproduced in the rule text and is not available in the New Mexico Administrative Code (NMAC).  Modifications to the International codes are found in the rule text.  The rules are available at http://www.nmcpr.state.nm.us/nmac/_title14/T14C007.htm, pay particular attention to 14.7.2 NMAC and 14.7.3 NMAC.

There have been some complaints from the public about the actual text of the codes not being available in the NMAC; however, the CID sells hardcopies of the codes at a reduced rate.  A copy of the code is filed with the rule and is considered part of the rule even though it does not appear in the NMAC.

· Oklahoma [reply submitted 10/21/09]
In Oklahoma, these various codes are incorporated by reference and amended accordingly.  The copyright issue is not a problem since these codes are not actually republished in the rule.  

· Oregon [reply submitted 10/22/09]
In Oregon's regulations, this type of information is adopted by reference, and amendments are written into rule.  Like in Texas, the agencies choose not to file the international codes with our office, citing the statute ORS 183.360(2)(a), which says we may omit from publication these items which would be unduly cumbersome or expensive to include.  We add an Editor's Note to the reg saying that these works incorporated by reference are available for inspection at the adopting agency. 

· Texas [reply submitted 10/21/09]
In Texas, this type of information is adopted by reference.  The agency chooses not to file it with our office, which relieves us of any potential unpleasantness over copyright.  Whether filing with our office is necessary in order for the referenced information to be part of the agency’s rule is not absolutely clear, but so far it appears to work for them.

· Virginia [reply submitted 10/21/09]
In Virginia, the Board of Housing and Community Development has the authority to promulgate building code regulations.  The Board incorporates by reference the international codes and sets out in its regulation amendments to the codes (http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+TOC13005#C0063).  The latest proposed amendments to the building code regulations can be found in the Sept. 28 edition of the Virginia Register (http://register.dls.virginia.gov/vol26/iss02/v26i02.pdf).

As in New Mexico, there have been some complaints from the public about the incorporated text of the codes not being available in the Virginia Administrative Code.

